








proving breach of an insurance contract. It has occurred in 50me
cas~s. One insurer, for example, was recently found liablQ for
bad faith at a site in New Jersey. But b8d faith vi:tories are
the excep~ion ra~her than the rule. We do not believe the
~nsurance industry will seriously consider any element of thQ
MPCA's litigation COStS as a part of the insured claims brought
against it under ~he Program.

This is not to say that litigation costs, or mere precisily,
the savings of litigation costs, are an insignificant factor in
the Proqram. The importance of litigation costs i. ~he incentive
factor they provide for insurers to buyout under the ~rogram and
save their own litigation costs against the MPCA. Such costs,
however, do not typically faceor into the damags Qlement of an
insurable claim.

(4) Scope of Release

We agree with the conclusion on paga 6 of the Report that
Qxpandinq the state's release of insurers to include natural
resource damages and operational costs will encouraqe insurers to
participate in the Program. It is not cl&ar from the Report,
however, if the release extends to an insurer's liability for the
106 scheduled landfills,or whether it releases the insurer onee
and for all for any, liability in the state of Minnesota,
including liability for any additional landfills or sitas which
may fold into the Program in the future.

This issue is critical and could well become a "make or
break" item for the Program. Typically, W8 encourage clients to
settl~ only liabilities associated with scheduled, identified
sites. Unknown sites are not rlleased under such a settlement
scheme. Insurers, on the other hand, typically request that a
complete buy-out includQ a relea8e from unknown sites, and will
purport not to settle if such a rllease is net offered.

This point may net be importan~ if the State has a qood
grasp of all of its sites. However, there is always the risk
that an unknown IImidniqht dumping ll landfill exists somewher9
which would fall into the Program. If the risk do•• exist, the
State should o~ter tull releases only for the scheduled 106
landfills.

The preceding represents our written comments to the
Attorney General's Report. As always, should anyone in the
Attorney General's office have qU.8~ion8, we would be happy to
try and answer ~h.m.
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BY F~CSIMII..E AND QVERNIGHT MArL

January 19, 1996

Mr. John K. Lampe
Assistant Attorney General
State of M.innesoca
445 Minnesota Street. Suite 900
St. Paul, MN 55101-2127

Dear Mr. Lampe:

Thank you for including RIMS in the distribution of tne larest draft of the
Minnesota Attorney General's Repolt on Insurance Recovery Under the
MinnesoUl Landfill Cleanup Act (MLCA). We wcicome the opportunity co
comment on the provisions of the lVlLCA that affect policyholders. We
understand that legislation will be introduced shortly which will refine the
operations of the MLCA and we will take the oppommity to address that
legislation separately. at a later date.

As an association of commercial policyholders, we believe :hat our members
have a significant interest in this program as well as a great deal of insight to
offer. Risk managers have identified potential problems in the MLCA, some.
of which are not fully addressed in this report Their concerns fall mainly into
three categories: (1) document production; (2) assignment of rights; and (3)
future liability.

(1) Document productipn, The questionnaire accocpanying the MPCA's
Request for Information and Cooperation asks for copies of all CGL, excess
and umbrella policies and endorsements. Our members h3.ve indicated that
production of these documents would result in hundreds of thousands of
pages being sent to the state from individual policyholders. The state should
also be aware of por.ential problems with the raw information contained in the
policies; interpretation. aggregate limits ofJ'Olicie:s and confidentiality of
Settlement Agreements. One of the most tune-<:onsuming and expensive
aspects of the litJgation process for the policyholder is the interpretation of the
policy's terms and conditions. Additionally the releases in confidential
settlemeots will not be available for the swe to coo.sider in determining the
amount of an insurer's liability. As the state will now stand in the
policyholders' shoes, it should factor in the time and COSt of accurately
intelpreting the information its reCeives.

The state will also have to determiI;te whether the aggregate limits of policies
submitted to it are available to be used. Policies with aggregate limits may
have had their coverage exhauSted or severely reduced by prior claims. Such
adetermination will require theswe to request and analyze historical claim...
for each aggregate policy received.
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Lasrly. policyholders are precluded from releasing prior Settlement Agreerr:enLS to the state beca!Jse
of strict confidentiality p~ovisions. Without the information contained in these agreements. the
state will not be able to aeturately detemune what elements of coverage are still available for each
policy affected by the Settlement Agreement. .

A high volume oi document production for one state would be difficult enough to process
properly, but consider the situation the policyholder would face if other sutes adopted similar
JU\\:s, Add to this the burden the state would face in interpreting the po1ici~ and in detenrjning
bow much coverclge is still available under the policies. ConsIder that the Slate of Minnesota is
already in possession of some 16,000 policies. and by all admissions, this program is in a
preliminary stage. It also appears that the state requires a separate complete set of documents for
each site project. The state has set itself a goal that may be unachievable.

(2) Assi~nrneDt of Rights. Most, if not all of the insurance policies state t..'ut their contractual
rights are not assignable. It is our belief that the state's mandate to policyholders to assign their
rights under the insurance contract is a violation of contract law, and compliance may SUbject the
policyholders to liability from the insurers. Has the state considered holding the policyholder.;
harmless against any future contract actions 'by insurers? How will the state gain the authority to go
against the insurer if the assignments are not achieved?

There is a definite lack of contractual relationship between the state and the insurer. For example,
page 20 of the report contains the following language:

It is these CaL policies written prior to the absolute pollution exclusion which are the
source of insurers ~ contractual obligation to pay for environmental cleanup costs. and it is
these policies the Attorney General is charged by law with pursuing in the event a \'''Juntar)'
settlement is not achieved. ..

As previously pointed out, the state Iw no contractual relationship with the insurers. However.
the state·s actions imply that public policy requires the state to pursue the claim. The state must
consider whether the action contemplated by this'legislation would supersede any legal
prohibition against a unilateral asSignment of rights, as well as wh81 position the policyholder is
left in if the state pursues a direct action against an insurer.

(3) Future liabilitY. The exact tenus of the transfer of authority between the EPA and the MPCA~
not apparent Despite the agreement between the EPA and MPCA, it may be possible that the
federal government will come back later and reassess the costs or change the application of the
states rules. Alternatively, if the MCLA program ceases'to exist for some unforeseen reason. it is
possible that the federal government would attempt to resume its authority over the sites.

After voluntary settlements are reached. with the insurers, they are released from liability. The
report leaves open the responsibility for payment in the evemua!ity of future costs, such as any
future damages resulting from the landfills, future cleanup costs. transaction costs and natuml
resource damages. It is not clear if these issues are resolved before settlement. Specifically in the
area of natural resource damages (p.31). it is unclear whether this will ~main within the state's
purview or whether the federal govemment may impose its own progrnm at a later date. The report
states that the amounts of natural resource d..amage are undetermined; therefore. it seems reasonable
that trying to assess this type of damage would be, at best, a guess. This leaves policyholders
wondering whether they will be a "deep pocket" target down the road should cleanup money run
out Again. policyholders would need some fonn of hold harmless agreement with the stare to

.reacb the level of cooperation needed to further this program. However, it is questionable if the



state is in a position to provide a release from natural resource liabIlity sbce me law in this area has
not been formulated.

(4) Other issues. It was our understanding that the program is now in its compliance phase.....·hich
requires policyholders to submit copies of their insurance policies to the ~IPCA. Actual assignment
of rights, apportionment and payment of cleanup costs would follow in later pha:;es. However. the
repon indicates that nine reimbursement requests have been processed (p. 12), This seems to
indicate that cleanup costs have already been committed by ,nsurers to offset the reimb~l11ent.

On the same page of tire report is the statement. "Parties have entered into 42 agreements that set
the stage for MPCA's assumption of responsibility for future cleanup at qualified landtills." It is
unclear if this statement refers to 42 policyholders. insurers. assignmentS or payments. We
suggest that a clearer timeline be developed and released to interested parties.

Also. we are not confident that the transactional costs associated with the MLCA are a savings over
the current system. Policyholders will spend a lot of time and money producing the infol"llUtion
required by the MLCA, and the MLCA will spend a lot of time and money interpreting tbe
docu.ments received. Also. it seems that the program shifts the litigation from policyholders and
insurers to the state and insurers, resulting in no nct savings. Policyholders may benefit from this
in the short term, but the system will have to absorb these costs in the long term. and that will nm
ultimately benefit anyone.

In addition, the state may wish to consider the problem posed bv the reliance on "reasonable
values" in the Exposure BasedSettlement Model fonnula. A more precise measure should be
used for detennining apportionment.

Fmally, we ask you to consider the consequences if only a few .insurers participate in the \'oluntar)'
buyout (p. 44). Policyholders could be left to deal with a hybrid system; producing information for
some claims being handled by the state ~d still pursuing actions against insurers in the cowu for
others. Ifpolicybolders are faced with the reality of dealing with a combination of systems, their
costs will increase dramatically.

Again. thank you for the opporumity to voice our concerns. We look forward to working wilh
you toWU'd resolution of th= issues. We will be glad to offer any assistance possible in crafting
language which will better define the policyholders' status in any legislation that is offered this
year.

Sincerely•.

ch-t13~
Anne B. Allen
State Legislative Counsel
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January 17, 1996

1501 Woootletd ROOd. Suite 400 West
SChClumourg, l!IInols 60173 ·4980

Tel: 708/330-8607
Fex: i08/330·8602

Mr. John K. Lampe
Assistant Attorney General
State of Minnesota
Office of the Attorney General
Public and Human Resources
445 Minnesota Street, Suite 900
St. Paul, M:inn.esota S5101~2127

V i.a f llcimi1e
Original by Mail

COMMENTS ON PRAFI REPORI
Dear Mr. Lampe:

The .4\.lliance of American Insurers appreciates receiving t.."'le draft of the Attorney General's
Report on the Voluntary Buy-out Program of the M.inne5ota Landfill Cleanup Act and. having
the opport'.m.ity to submit our comments. We are conc::emeci about the d.irection and approach
pursued in exec:u.t:ing the study design; the validity of information presented and conclusions
drawn; and, as i result. the usefulness of the study in helping to inc:rease the lU<elLl'\ood at a
successful Voluntary Buy-Qut Program.

The December 6. 1994 draft of the Minnesota Attorney General's PreUminar}" Descnption of
Insurance Buy-Qut Study c:.Wmed that the insurance buy-out program wu created to avoid the
lengthy and costly litigation of insuran.ce claims on behalf of the Minnesota Pollution Control
Agency. That description stated that "in theory at least, there i! a buy out price that benefits both
the state and the msurance industry. That price exists because litigating these claims will
inevitably be more t05tl)' as a whole than resolving them through the buy-out program." Cearly,
the buy-out fcnnula aeated in the Landfill Cleanup Ac:t ra.ised Ii number of questiON for both
insurers and the~ta Pollution Control Agency. The foc:us of the current d.ratt study has
shifted from aiming to address these diffic:ulties, subject to the Legislature's intent to maximize
the net revenue of the State under the program. to only aiming ttl maximize the net revenue to
the State under the program. The current draft has lost sight of the eulier recognition that the
buy-out price needs to benefit both the state and the insurance indusuy.

The dnut studys conclusion that justification exists to increase the cost of nonparticipation to
create additional financial incentive for voluntm"y plUiidpation is based on incorrect information
and misinterpretation of existing information. In this regard, we refer you to the comments of
the Ir.sura.nce Federation of MiMe:K>ta in describing insurers' role and intentions in dealing with
envirorunental cWms Wing Wlder liability policies: insurers' contractual liabilities for
environmental claims ana applicable aYie law. We fully c:onau: with the Federation's c:ondU!ion
that "the draft report ~ously misstates insurers' obligations under their ccntxact far the cost
of Jar.dfill cleanup in the state of Minnesota. Its int2rpretation of what those contraet5 provide
is nothing les8 t!um a rewriting of those contracts in a.ri attempt to compel payment where no
contr3e:t1.tal obligation to pay exists...The Constitution of the United States of AJ:nerica prohibits
states from enac:ti."'\g legislation that impairs exilang contracts. II



2 • Mr. John K. Lampe, Janu.1ry 17, 1996

When Minnesota enacted the Landfill Oeanup act, the buy-out pl.m wa$ frequently described

as a unique and new experimmt in environmental cleanup fur.ding. Sevm.1 issues, problems and

diffic::ulties became apparent as the buy-out plan Willi more fully considered. We encourage the

Attorney General to reca..l1 that the prognm aimed to reduce, not inc::reaee, litigation costs, Md,

to mcpiore issues arising under the current statute from the earlier recognized perspective that

a succ:essiul voluntary program needs to benefit both the state and iNureI'.

The AI.liance and its member companies are committed to c:ont:in~ II. dialogue on

envi..ronr.nental issues in Minnesota. We hope that this dialogue can retum to the letter and spirit

of the law enacted in 1994, rather than the unfortunate approach contained in the draft report.

Please c:ontaet me if you have any questimu regarding cur position.

Mnags.wpd




